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PROCEDURAL POSTURE AND SUMMARY 

In compliance with the Procedural Order, on March 6, 2026, the Republican 

National Committee, joined by the House and Senate Republican caucuses and the 

Maine Republican Party,1 now submit their responsive brief. 

 In 2017, responding to questions posed by the Maine Senate, the Justices 

opined that, as applied to the elective State offices of Representative, Senator and 

Governor, the Ranked-choice Voting Act (“RCVA”) violated the Maine 

Constitution’s plurality standard as set forth in Article IV, Part First, Section 5 (at 

times, “Section 5”)2 and that the Act could not be applied to those elections.  Op. 

of Justs, 2017 ME 100, ¶¶ 65-67, 162 A.3d 188.   

Undaunted, the Legislature has approved L.D. 16663 which would amend 

various sections of the RCVA by replacing certain existing words and phrases with 

new ones. The House and Senate now ask the Justices whether L.D. 1666’s 

changes to the RCVA pass constitutional muster.   Taken together, the briefs of the 

proponents of L.D. 1666 (and Ranked-choice Voting) make two broad arguments. 

First, they contend that L.D. 1666’s revisions have cured the RCVA of its 

 
1 The House and Senate Republican caucuses are interested due to their duty to adhere to the Constitution 
when fulfilling their members’ duties to determine the winners of legislative and gubernatorial races.  See, 
Me. Const. art. 4, pt. 1, § 5; Me. Const. art. IV, pt.2, § 5; Me. Const. art V, pt. 1, § 3. The Maine 
Republican Party promotes the election of Republican candidates to the House, Senate, and Governorship.  
2 The plurality standard applies to elections to the Senate and for Governor.  art IV, pt. 2d, § 3; id. at art. V, 
pt. 1st, § 3. The arguments as to Article IV, part First, Section 5 apply to the Constitution’s plurality 
standard for the Senate and Governor. 
3 “An Act to Include in the Ranked-choice Election Method for General and Special Elections the Offices 
of Governor, State Senator and State Representative and to Make Other Related Changes.”   
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constitutional infirmities.  Second, they assert that, in 2017 the Justices, albeit 

unanimously, simply got it wrong. The proponents are wrong on both counts. 

First, although L.D. 1666 would add definitions and replace selected terms, 

it would leave the RCVA’s processes and functions unchanged. Second, the 2017 

Opinion fully applied the pertinent rules of construction, and its reasoning was 

both complete and crystal clear.    For the reasons set forth below, the Republican 

National Committee, joined by the House and Senate minority caucuses and the 

Maine Republican Party, asks the Justices to answer the pending question in the 

negative. 

I. THE PLAIN TEXT OF THE CONSTITUTION MANDATES THAT 
THE CANDIDATE WHO RECEIVES A PLURALITY OF THE 
VOTE PREVAILS  
 

The 2017 Opinion Properly Applied Rules of Construction: Several 

proponents contend that the Justices must uphold L.D. 1666 unless it appears 

“beyond a reasonable doubt” that it violates the Constitution. See, e.g., House-

Senate Br. at 17-19. Proponents have it backwards. The analysis begins with the 

Constitution, not the statute.   

Interpretation of the Constitution starts with its plain text. Payne v. Sec’y of 

State, 2020 ME 110, ¶ 17, 237 A.3d 670.  If the text is ambiguous, a court 

examines the “purpose and history surrounding the provision.”  Avangrid 

Networks, Inc. v. Sec’y of State, 2020 ME 109, ¶ 14, 237 A.2d 882; see also, Farris 
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ex rel. Dorsky v. Goss, 143 Me. 227, 230, 60 A.2d 908 (1948).  This analysis 

encompasses “the text and structure, history and purpose, social understandings, 

and sociological considerations, and precedent from elsewhere to the extent [the 

Court] find[s] it persuasive.”  Dupuis v. Roman Cath. Bishop of Portland, 2025 

ME 6, ¶ 11, 331 A.3d 294.  The 2017 Opinion applied all these elements of the 

rules of construction. 2017 ME 100, ¶¶ 61-64; see also, id. at ¶ 61, n. 36, citing 

Rockefeller v. Matthews, 459 S.W.2d 110, 111 (Ark. 1970), State ex rel. Attorney 

Gen. v. Anderson, 12 N.E. 656, 658 (Ohio 1887). 

The 2017 Opinion was Correct on the Merits: The proponents argue that 

the Opinion unduly constricts the plurality standard; that the contours of that 

standard are capacious and can easily accommodate the RCVA (and perhaps other 

electoral innovations). See, e.g,, House-Senate Br., 17-19. In advancing this 

argument, all proponents challenge the Opinion’s correctness; some go even 

further and question its basic jurisprudential integrity.4 

All the proponents tout the Alaska Supreme Court’s decision in Kohlaas v. 

State5 as having correctly decided the question that the 2017 Opinion assertedly 

botched. The Kohlhaas Court held that the Alaska Constitution’s provision 

 
4See, e.g., Pildes-Parsons Br., Addendum, Richard H. Pildes & G. Michael Parsons, The Legality of 
Ranked-Choice Voting, 109 Cal. L. Rev. 1773, 1809 (2021)  (“[The 2017 Opinion] not only failed to on its 
own terms (as a purportedly formal exercise in constitutional interpretation based on the text and 
purposes of the provision), but it also failed to offer any broader normative account to situate or explain 
how the Justices arrived at their conclusion.” (emphasis supplied))  
5 518 P.3d 1095 (Alaska 2022). 
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awarding the election to the candidate attaining “the greatest number of votes” did 

not preclude ranked-choice voting.  518 P.3d at 1118, 1122-1123. Kohlhaas 

considered and rejected the 2017 Opinion, faulting the Justices for failing to “point 

to any text in [the Maine Constitution] that requires the vote [to award the election 

to the candidate with an initial plurality] or limits the way a vote can be cast or 

expressed.” Id. at 1121 (emphasis supplied).6   

  Kohlhaas presents a striking example of a court failing to see what is 

plainly before it. The Justices did not “fail to point to any [constitutional] text.” 

Nor could their reasoning have been clearer. As the Opinion concisely and lucidly 

explained: “According to the terms of the Constitution, a candidate who receives a 

plurality of the votes would be declared the winner in that election.” 2017 ME 100, 

¶ 65. This result followed, as the Justices explained, because “the language of the 

Maine Constitution is clear.” Id. at ¶ 64.7  

 The proponents fail to explain how, by statute alone, what was once 

constitutionally sufficient for an electoral victory—a plurality on the first vote 

count—no longer suffices. In effect, the proponents contend that, without plainly 

so providing, the Constitution allows for the statutory introduction of degrees of 

 
6  Kohlhaas repeated this criticism asserting that “[t]he court’s failure to pinpoint constitutional text, 
structure, or policies inconsistent with ranked-choice voting leaves us unconvinced by its analysis.”  518 
P.3d at 1121. 
7 Neither the Kohlhaas Court nor any of the proponents acknowledged that the Maine Senate posed three 
questions to the Justices, the first two of which concerned the text of Article IV, Part First, Section 5.   The 
Justices did not address the other questions because “the language of the Maine Constitution…is clear.” 
Op. of Just., 100 ME 48, ¶ 64; id., ¶ 69. 
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plurality to determine the results of an election to the House, Senate or 

Governorship.  In short, the proponents’ constitutional position is this: “All 

pluralities are equal, but some pluralities are more equal than others.”8  Nothing in 

Section 5 supports such a rule.9 

II. THE MEANING OF “VOTE” IN ARTICLE IV, PART FIRST, 
SECTION 5 IS FULLY CONSISTENT WITH THE 2017 
OPINION’S INTERPRETATION OF “PLURALITY” 
 

 Kohlhaas reinforced its conclusion as to the flexibility of the constitutional 

phrase “the greatest number of votes” by finding similar latitude in the word 

“vote.”  518 P.3d at 1122.10  On this point, the Kohlhaas Court appears to have 

tacitly agreed with the Pildes-Parsons California Law Review article. Cf., Pildes-

Parsons Br, Addendum, R. Pildes & G.M. Parsons, The Legality of Ranked-Choice 

Voting, 109 Cal. L. Rev. 1773, 1805-1807, 1813-1814 (2021).11   Pildes-Parsons 

contend that the proper interpretation of the constitutional term “vote” would 

 
8 Cf., G. Orwell, Animal Farm, New American Library (ed. 1954) (“All animals are equal but some are 
more equal than others.”) 
9 The House-Senate argues that, as construed by the Justices, the plurality standard artificially limits an 
electoral contest just as would the failure to play all four quarters of a football game.  House-Senate Br. at 
30, This analogy is flawed. The Constitution provides that an election is complete when a candidate gains 
a plurality.   As the Justices found, that is the point when the contest ends.  By contrast, after the four 
quarters have been played and winner has prevailed, the proponents seek add another period to the match.  
10 Kohlhaas also sharply criticized the 2017 Opinion’s description of the RCVA as “akin to a series of run-
off elections” as “off the mark.” Kohlhaas, 513 P.3d at 1121. But, even as it was faulting the Opinion on 
this point, Kohlhaas was quoting with approval at length from the Ninth Circuit’s decision in Dudum v. 
Arntz. 640 F.3d 1098 (2011).   Dudum, however, likened ranked-choice voting to “instant runoff voting” 
and found this analogy so apt, it shortened the term to “IRV” and employed it throughout the decision. Id. 
at 1100-1101; id., passim.   
11 Pildes-Parsons’ strident criticism of the Justices’ reasoning likely stems from their view that the 2017 
Opinion is an “existential threat” to ranked-choice voting. Pildes-Parsons Br., Addendum, 109 Cal.L.Rev. 
at 1776. 
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render the RCVA, as amended by L.D. 1666, compatible with the Constitution’s 

plurality standard.  Pildes-Parsons Br. at 10-12. Even though the 2017 Opinion’s 

guidance on “plurality” should obviate the need to construe “vote” in Section 5, 

given the proponents’ insistence, the following points are offered if the Justices 

conclude they should address the “vote” argument.  

While they argue that Section 5’s use of the term “vote” supports L.D. 

1666’s amendment of the RCVA, neither Pildes-Parsons (nor any of the other 

proponents) examined the meaning of “vote” within the full context of Section 5. 

See, Avangrid Networks, 2020 ME 109, ¶ 14.  The Law Court has explained why 

this step is essential: “[W]hen the will of the legislature stands in opposition to that 

of the people as declared in the constitution, the judges ought to be governed by 

the latter, rather than by the former.  They ought to regulate their decisions by the 

fundamental laws, rather than those which are not fundamental.” Ex Parte 

Woodbury, 41 Me. 38, 54 (1856), quoting Federalist No. 78 (Hamilton) (emphasis 

supplied); accord, La Fleur ex rel. Anderson v. Frost, 146 Me. 270, 280, 80 A2d 

407 (1951).12  

 
12 In contrast, the House-Senate argue that the results of a ranked-choice vote represent “the will of all the 
people.” House-Senate Br. at 20 (italics in original).  The House-Senate argue further that in Federalist 
No. 10, Madison attacked “minority factions.” Id.  (emphasis supplied).  A close reading of Federalist 
No. 10 does not sustain this characterization.  Although Madison was wary of factions, he was concerned 
to protect minority rights in the face of dominance by an oppressive majority.  See, Pauline Maier, 
Ratification, (ed. 2010) , 355 (explaining Federalist No 10); see also, id., 444-446; see also, Gordon S. 
Wood, Creation of the American Republic 1776-1787, (ed. 1998), pp. 406-413; see also, Federalist No. 
51, Madison: Writings, Library of America, (1999, 2d printing), 294-298; id., p. 297 (“If a majority be 
united by common interest, the rights of the minority will be insecure.”); see also, id. 243—251 
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Section 5 differs little from when the Constitution was ratified.13  It requires 

that voting occur at “meetings” that have been duly noticed; that the responsible 

officials must “preside impartially” at those meetings; that those same officials 

would “receive the votes of all electors” and would then “sort, count, and declare 

them...in open meeting”.  Me. Const., art. IV, pt. 1st, § 5.  “Fair copies of the lists 

of votes” must then be verified by attestation14 and, thereafter, forwarded to the 

Secretary of State. Id.  

The salutary purposes served by this detailed constitutional process are self-

evident. First, by mandating voting at public meetings, they promote both 

transparency and reliability.  Second, by assigning particular responsibilities to 

particular officials (including the constitutionally imposed requirement to “attest” 

to the lists of votes), they promote accountability.  These purposes, acting in 

concert, promote public confidence in the integrity of elections for these State 

offices.   Moreover, these strict and detailed requirements manifest the 

Constitution’s recognition that, as the 2017 Opinion acknowledged, the electoral 

 
(Federalist No. 43) (Madison), id. 273-280 (Federalist No. 47) (Madison); id. 281-285 (Federalist No. 48 
(Madison)). 
13 Significantly, in its original form, Section 5 included the following proviso: “That the Legislature may 
by law prescribe a different mode of returning, examining and ascertaining the election of the 
representative in such classes.”  Addendum 1, Me. Const., art. IV, pt. 1, § 5 (1820).  Subsequently, by 
constitutional amendment, this proviso was removed from Section 5.  
14 Returns that have not been attested to are invalid.   Opinion of the Justices, 70 Me. 560, 564 (1880). 
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process “goes to the very heart of our form of government, rooted as it is in the 

means by which the people choose their elected representatives.”15  

 As several proponents note, constitutional provisions should be “accorded a 

liberal interpretation in order to carry out their broad purpose, because they are 

expected to last over time and are cumbersome to amend.” Allen v. Quinn, 459 

A.2d 1098, 1102 (Me. 1983).   Although many of the proponents appear to assume 

that a “liberal” construction favors the RCVA, none evaluates Section 5 in its 

entirety.16  As has been noted above, the electoral procedures that Section 5 

mandates promote openness, reliability, and accountability in the casting and 

counting of votes.  In construing “vote” in Section 5, it is those purposes that 

should be liberally construed.   

 The RCVA’s multi-round tabulation process is fundamentally irreconcilable 

with Section 5’s electoral framework and processes. RCVA’s iterative 

redistribution of rankings after the successive elimination of candidates requires a 

centralized process; a process that cannot be completed at open local meetings and 

cannot yield the “list of votes”, attested to, and sent to the Secretary of State.  

None of L.D. 1666’s relabeling can cure the RCVA of this fatal constitutional 

 
15 Other indicators include the Constitution’s designation of voters as ad hoc constitutional officers when, 
as “Electors”, they exercise their right to vote.  See, Me. Const., art. II, §§ 1-3; see, Hobbs v. Getchell, 8 
Me. 187, 189 (1832) (construing Article II, Section 3, Elector’s constitutional immunity from arrest) 
16 On this point, Pildes-Parsons run afoul of their own unwarranted criticism of the 2017 Opinion in that, 
after acknowledging they should apply a liberal construction to Section 5’s purposes, they undertook “no 
meaningful textualist or analysis” into either Section 5’s text or the purposes it served. Cf., Pildes-Parsons 
Br. at 10-12, 18-23; see also, Pildes-Parsons Addendum, 109 Cal. L. Rev. at 1817 
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deficiency.  And no rule of construction can save a statute that should be a 

constitutional amendment.17  

III. THE CHANGES L.D. 1666 WOULD MAKE TO THE RANKED-
CHOICE VOTING ACT WOULD NOT CHANGE ITS FUNCTION 
OR PROCESSES 
 

 Pildes-Parsons argue that L.D. 1666 would make ‘explicit” that, in an 

RCVA election, the “rankings[s]” on the voters’ ballots are “instructions” and 

cannot “be counted as votes ‘for’ any candidate [] until tabulation is complete.”  

Pildes-Parsons Br. at 22.  In effect, they asserting the same concept exists in 

RCVA where it is implicit. This is another indicator that L.D. 1666’s changes are 

merely cosmetic.   

A court should construe a statute as a whole. Tenants Harbor General Store, 

LLC v. Dep’t of Env’l Prot., 2011 ME 6, ¶ 9, 10 A.3d 722, 726.  Viewed as a 

whole, it is clear that L.D. 1666 makes no change to the RCVA’s functions or 

processes.  As such, it provides no basis to conclude it complies with the plurality 

standard.  

IV. THE CASE LAW CITED BY THE PROPONENTS IS NOT 
PERTINENT TO THE 2017 OPINION’S INTERPRETATION OF 
PLURALITY OR, MORE BROADLY, TO SECTION 5 

 
17 The 2017 Opinion noted that the RCVA constituted the “the first time” Maine voters had changed their 
electoral system by statute rather than constitutional amendment. Opinion, 2017 ME 100, ¶ 50. Professor 
Bam found the Justices’ observation “troubling.” Bam Br. at 12, n. 1. His concern was unwarranted.  The 
Justices’ observation was correct.  The broad-based measure of support that constitutional amendments 
must garner is what qualifies them to become part of the fundamental law.  For much of this state’s 
history, Maine voters apparently felt that that level of support was appropriate for changes to the electoral 
system.  RCVA proponents do not share this view.  That is their right, but the RCVA must still pass 
constitutional muster. 
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The House-Senate ’s assertion that the 2017 Opinion is “an outlier” among 

RCVA decisions is wrong. House-Senate Br. at 11. The 2017 Opinion construed 

“plurality” as a constitutional term. With the exception of the Kohlhaas decision, 

none of the decisions cited in the House-Senate brief decided a comparable 

question.18  None  is pertinent to the 2017 Opinion’s interpretations of “plurality.”  

V. CONCLUSION  

The Joint Order and the proponents invite the Justices to disavow the 2017 

Opinion.   In weighing this question, the Justices should be mindful, as learned 

authority has observed, that “[i]t is rare for the Law Court to disavow an advisory 

opinion that had the unanimous concurrence of the justices.”  M. Tinkle, The 

Maine Constitution, (ed. 2013), p. 138. 

In addition, where, as here, the State’s fundamental law is at issue, the 

Justices should also be mindful of the Law Court’s admonition to resist “the 

pressures to respond to periodic exigencies, [because] the call to construe [the 

Constitution’s] meaning may be the siren’s lure to construct an amendment of the 

Constitution.”  State v. Sklar, 317 A.2d 160, 171 (Me 1974). For all these and the 

 
18 Baber v. Dunlap, 376 F. Supp.3d 125 (D. Me. 2018) concerned solely federal claims; Maine Senate v. 
Sec’y of State, 2018 ME 52, 183 A.3d 749 (holding, inter alia, that the RCVA could be applied to primary 
elections).  In addition, Dudum v. Arntz, 640 F.3d 1098 (9th Cir. 2011); Minn. Voters Alliance v. City of 
Minneapolis, 766 N.W. 2d 683 (Minn. 2009); McSweeney v. City of Cambridge, 665 N.E. 2d 11 (Mass. 
1996); and Moore v. Election Comm. of Cambridge, 309 Mass 303, 35 N.E. 2d 222 (1941) all concerned 
municipal voting measures.  None required an interpretation of a state constitutional standard much less a 
constitutionally grounded “plurality” standard.  
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reasons, those who join in this brief urge the Justices to answer the Joint Order’s 

question in the negative.  

Dated:  March 20, 2026 
 

Respectfully submitted, 
 
By:    s/Michael Ambrosini   

Michael Ambrosini, Chief of Staff,  
Republican National Committee 
301 1st Street, SE 
Washington, DC  20003 

 
 
By: s/Timothy C. Woodcock         ______ 

Timothy C. Woodcock, Esq.  
Bar No. 1663 
Katahdin Law LLC 
175 Exchange Street, Suite 260 (04401) 
Post Office Box 895 
Bangor, ME 04402-0895 
(207) 385-2010 
twoodcock@katahdin-law.com 
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